NEW YORK CITY DEPARTMENT OF SANITATION

NOTICE OF ADOPTION OF FINAL RULE RELATING TO THE EXPANSION OF ORGANIC
WASTE SOURCE SEPARATION REQUIREMENTS FOR VARIOUS COMMERCIAL ENTITIES

NOTICE IS HEREBY GIVEN in accordance with the requirements of Sections 1043 of the New
York City Charter and pursuant to the authority vested in the Commissioner of the Department
of Sanitation by sections 753 and 1043(a) of the New York City Charter and section 16-306.1 of
the New York City Administrative Code that the Department adopts the following rule that would
expand organic waste source separation requirements for large commercial food retailers and
food service establishments This rule was not included in DSNY’s regulatory agenda for this
Fiscal Year because it was not contemplated when DSNY published the agenda. The
Department published a Notice of Opportunity to Comment on the proposed rule in the City
Record on September 29, 2017. On October 31, 2017, the Department held a public hearing on
the proposed rule.

Statement of Basis and Purpose

Food scraps and other organic waste make up more than one-third of all commercial waste in
New York City. Diverting this material from landfills to use for soil-enhancing compost, or as an
energy source in aerobic and anaerobic digesters, is a key component of the City’s goal of
sending zero waste to landfills by the year 2030.

Under Local Law 146 of 2013, codified in 816-306.1 of the New York City Administrative Code,
the Sanitation Commissioner must evaluate, at least annually, whether there exists sufficient
regional organics waste processing capacity to require that certain food-generating businesses
in the City, or a subset of them, must engage in alternative methods for handling organic waste
separated by the businesses.

DSNY determined that there is currently sufficient organics processing capacity available to
allow for an increase in food waste diversion, and will expand the existing requirement to
additional large food-generating businesses in the city. These businesses will be required to
separate their organic waste for collection and handling by their private carters, transport
organic waste themselves, or manage it on-site using in-vessel composting or aerobic or
anaerobic digestion systems (subject to compliance with the City’s sewer discharge
regulations). A designated covered establishment may also donate food that would otherwise be
thrown away to a third party, such as a charity, sell or donate the food to a farmer for feedstock,
or sell or donate meat by-products to a rendering company, which converts animal fats into lard.
Food disposed of through such donations or sales is not within the meaning of “organic waste”
under this rule.

DSNY carefully considered all comments received. As a result, this rule provides that the
following types of establishments will be “designated covered establishments” and must comply
with the source separation, storage, labelling and set out requirements for organic waste set
forth under Section 1-11 of Title 16 of the Rules of the City of New York:

1) afood service establishment that has a floor area space of at least fifteen thousand
square feet;
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2) afood service establishment that is part of a chain of one hundred or more locations
in the city of New York and that (i) operate under common ownership or control; (ii) are

individually franchised outlets of a parent business; or (iii) do business under the same

corporate name; and

3) aretail food store that has a floor area space of at least twenty-five thousand square
feet.

The rule allows for waivers from the requirements under certain circumstances.

The rule also clarifies the term “floor area” of an establishment to have the same meaning as
defined by the New York City Department of City Planning under Section 12-10 of Chapter 2 of
Article 1 of the Zoning Resolution, which is the sum of the gross areas of the several floors of a
building or buildings, measured from the exterior faces of exterior walls or from the center lines
of walls separating two buildings.

The rule also amends the registration requirements for designated covered establishments that
provide for a beneficial organic waste use on-site at their premises for some or all of the organic
waste they generate. Such designated covered establishments would now have to renew
annually their registration of any on-site organic waste processing equipment.

Additionally, the term “sign”, as used in the rule, is clarified to include a decal provided to a
designated covered establishment by the private carter that collects organic waste from such
covered establishment, or a decal issued by the Department of Sanitation when the designated
covered establishment manages organic waste on site at its premises. The area where
employees undertake food preparation is also amended to read “employee work area”, but this
area does not include break rooms or other areas where employees do not prepare food to be
offered for sale by the establishment.

DSNY’s authority for this rule is found in sections 753 and 1043 of the New York City Charter,
and sections 16-306.1 of the New York City Administrative Code.

New material is underlined.
[Deleted material is in brackets.]

“Shall” and “must” denote mandatory requirements and may be used interchangeably in the
rules of this department, unless otherwise specified or unless the context clearly indicates
otherwise.

Section 1. Section 1-11 of Chapter 1 of Title 16 of the Rules of the City of New York is
amended relating to the handling of organic waste generated by certain commercial

establishments, to read as follows:

81-11 Organic Waste Generated by Commercial Establishments.
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(a) Designated covered establishments. Pursuant to 816-306.1(b) of the New York City
Administrative Code, the following commercial establishments are “designated covered
establishments” for purposes of this section and shall comply with the requirements set forth in
this section:

(1) an arena or stadium having a seating capacity of at least fifteen thousand persons;

(2) afood service establishment that (i) is located within a hotel having at least one hundred
fifty sleeping rooms (ii) operates under common ownership or control of such hotel, and (iii)
receives waste collection from the same private carter as such hotel;

(3) afood manufacturer that has a floor area of at least twenty-five thousand square feet;
[and]

(4) afood wholesaler that has a floor area of at least twenty thousand square feet[.];

(5) afood service establishment that has a floor area of at least fifteen thousand square feet;

(6) (i) afood service establishment that is part of a chain of one hundred or more locations in

the city of New York and that (i) operate under common ownership or control; (ii) are individually

franchised outlets of a parent business; or (iii) do business under the same corporate name.

(i) Any person who owns or operates two or fewer food service establishments may

request a waiver from the sanitation commissioner of the requirements of this section if no

single food service establishment has a floor area of at least seven thousand square feet, the

food service establishment or establishments are individually franchised outlets of a parent

business covered by this subparagraph, and the owner or operator establishes that the food

service establishment or establishments do not receive private carting services through a

general carting agreement between a parent business and private carter; and

(7) aretail food store that has a floor area of at least twenty-five thousand square feet.

For purposes of this section, the “floor area” of an establishment has the same meaning as

defined under Section 12-10 of Chapter 2 of Article 1 of the Zoning Resolution.

(b) Source separation requirements for designated covered establishments.
(1) A designated covered establishment shall source separate organic waste generated at
its premises and either:
(i) arrange with a private carter for the separate collection of such organic waste directly

from its premises for the purpose of a beneficial organic waste use;
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(i) transport its own organic waste directly to:
A) an organic waste processing facility; or
B) to a transfer station authorized by the New York state department of environmental
conservation to receive source separated organic waste that will be removed to another location
for beneficial organic waste use, provided that the designated covered establishment first
registers with the business integrity commission pursuant to subdivision b of section 16-505 of
the administrative code of the city of New York; or

(i) provide for a beneficial organic waste use on-site at its premises, provided that any
on-site composting must be in-vessel, and that it arranges for the collection or transport of the
remainder of such organic waste, if any, in accordance with clause (i) or (ii) of this
subparagraph.

(2) A designated covered establishment that registers with the business integrity
commission pursuant to subdivision b of section 16-505 of the administrative code of the city of
New York and transports its own organic waste shall enter into a written agreement with an
organic waste processing facility that provides for a beneficial organic waste use. A copy of
such written agreement shall be submitted by the covered establishment to the Department
upon request within five business days of such request either by postal mall or electronic mail to
the Department.

(3) A designated covered establishment that provides for a beneficial organic waste use
on-site at its premises for some or all of the organic waste it generates shall:

(i) to the extent practicable, weigh and measure by volume the amount of organic waste
disposed of by any such method on-site. A designated covered establishment shall maintain
records of such weights and measurements for a period of three years, and the records shall be
submitted by the covered establishment to the Department upon request within five business
days of such request either by postal mail or electronic mail to the Department;

(i) provide equipment on site that is properly sized to handle and process organic waste
generated at the premises in a safe and sanitary manner, together with a contingency plan for
handling the organic waste in the event such system becomes inoperable. The designated
covered establishment shall ensure that no organic waste or other solid waste storage problem
or public nuisance or condition hazardous to public health or safety is created during scheduled
or unscheduled equipment maintenance, or equipment breakdown;

(i) ensure that any such organic waste processing system is installed in accordance with
the health code, including but not limited to the provisions of article 143, the New York city

building code, including but not limited to subchapters twelve and thirteen of chapter one of title
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twenty-seven of the administrative code, if applicable, and all applicable laws and rules
governing the discharge of waste and waste water, including section 19-11 of title 15 of the
rules of the city of New York governing the discharge of grease into the city sewer system, and
any other applicable regulations enforced by the department of environmental protection or the
New York state department of environmental conservation. In accordance with section 413.1 of
the New York city plumbing code, a commercial food waste grinder unit cannot be used as an
organic waste processing system for purposes of this paragraph; and

(iv) within thirty days of the installation of any on-site organic waste processing
equipment, report to the Department the manufacturer, model number, size and the minimum
and maximum processing capacity of the equipment and the date of installation of such
equipment on a registration form [to be] prescribed by the Department, which shall be renewed

annually.
(c) Storage and set-out requirements for containers.

(1) A designated covered establishment shall provide separate containers for the disposal

of organic waste in any employee work area where such organic waste is generated by

employees during the preparation of food. Containers for the disposal of organic waste to be
used by employees shall be labeled to indicate only organic waste may be properly placed

therein. For purposes of this paragraph, “label” means a display of words, which may also

include graphics, that is affixed to or placed upon a container.

(2) A designated covered establishment that arranges for the collection of organic waste by
a private carter shall ensure that it properly stores and maintains its source separated organic
waste separately from all other materials generated at the premises, and shall not allow organic
waste that is stored and maintained to be commingled with designated or nondesignated
recyclable material or solid waste. All such organic waste shall be stored in a manner that does
not create a public nuisance.

(3) A designated covered establishment that arranges for the collection of organic waste by
a private carter shall separately set out such organic waste in one or more containers that:

(i) have alid and a latch, lock, or other fastening or sealing mechanism or cord that

keeps the lid closed and is resistant to tampering by rodents or other wildlife;

(i) have the capacity that meets the disposal needs of the designated covered
establishment and its private carter;

(iif) are compatible with the private carters hauling collection practices; and

(iv) are closed and latched at the time any such containers are placed out for collection

by the carter and are labeled to indicate organic waste is placed inside.

Page 5 of 7



(d) [Sign] Decal and [notice] instruction requirements.
(1) (i) A designated covered establishment shall post a [sign] decal that states clearly and

legibly either:

(A) the trade or business name, address, telephone number of, and the day and time of
pickup by the private carter that collects the designated covered establishment's organic waste;

(B) the designated covered establishment transports its organic waste to an entity that
provides for beneficial organic waste reuse; or

(C) the designated covered establishment provides for on-site processing of organic
waste generated at its premises.

(i) A designated covered establishment shall prominently display such [sign] decal by
affixing it to a window near the principal entrance to the designated covered establishment so as
to be easily visible from outside the building or, if this is not possible, shall prominently display
such [sign] decal inside the designated covered establishment near the principal entrance. If
posting a [sign] decal near the designated covered establishment's entrance is not practicable,
the owner of such designated covered establishment shall retain a copy of such [sign] decal on
its premises and shall furnish a copy to the Department upon request.

(2) A designated covered establishment shall post instructions on the separation
requirements for organic waste in an area where such instructions will be visible to employees
who are disposing of organic waste. Such instructions shall state that organic waste is required

to be source separated and shall explain how to source separate such material.

(e) Enforcement and compliance.

(1) The commissioner, together with the commissioner of the department of mental health
and hygiene, and the commissioner of the department of consumer affairs, reserves the right to
conduct lawful inspections during business hours to ensure compliance with this section. Such
inspections may include, but need not be limited to:

(i) inspections of organic waste set out by a designated covered establishment for
collection by his or her private carter to determine whether such material has been set out in
accordance with paragraph 2 of subdivision ¢ of this section; and

(i) inspections of putrescible solid waste transfer stations that are authorized to accept

source separated organics by the New York state department of environmental conservation.
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(2) Any person that violates any provision of this section shall be liable for civil penalties as
provided for under paragraphs one, two and three of subdivision e of section 16-324 of the New
York City Administrative Code.

82. This rule shall take effect six months after it is published in the City Record.
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